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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 07.07.14 one Ajit Basumatary lodged an FIR with the Officer-in-

charge of Rowta P.S. alleging inter alia that on 01.07.14 about 4.30 PM his 

brother Bijoy Basumatary (28) and cousin Ringkhaksa Basumatary were walking 

on N.H.15 from Rowta Bagan Chowk to Rhino Dhaba. At that time A bajaj platina 

bike no. AS 12G/1526 hit Bijoy Basumatary from the back side nearby Rota 

Bagan Culvert and Bijoy Basumatary fell down on the culvert. That the driver of 

the bike drove the bike in a high speed and negligent manner. Bijoy Basumatary 

was injured seriously on his head and he was admitted at Rowta Hospital with 

the help of 108. But due to grievous injury Bijoy Basumatary was referred to 

Mangaldai Civil Hospital. That on the way to Mangaldai, his brother was died at 

Botabari. That there is the delay in lodging the FIR as he was busy in funeral and 

other related activities.  Hence this case.  

On receipt of the F.I.R., Rowta P.S. Case No. 69/2014, U/S 

279/338/304(A) I.P.C. was registered. Accordingly police went for investigation, 

examined witnesses, collected evidence and on completion of investigation 

finding sufficient materials u/s 279/338/304(A) I.P.C. against accused Rustam Ali  

submitted the Charge-sheet against accused Rustam Ali  . 



 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused and issued process against him. 

Accordingly accused Rustam Ali  appeared before the court and the necessary 

documents u/s 207 of Cr. P.C. were given to the accused and considering the 

relevant documents and hearing both the parties, particular of the offences u/s 

279/338/304(A) were read over and explained to accused Rustam Ali  to which 

he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined nine witnesses. The witnesses 

were cross examined by the defence. The prosecution declined to examine any 

other witnesses on their behalf and prayed for closing the evidence of the 

prosecution witnesses. Accordingly the evidence of the prosecution side was 

closed. The examination of the accused u/s 313 of Cr.P.C. was recorded as per 

law and kept with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether accused Rustam Ali  drove his vehicle on 01.07.14 about 

4.30 PM on public road in a manner so rash and negligent as to 

endanger human life or to be likely to cause hurt or injury to any 

other any and thereby committed the offence punishable u/s 279 

IPC? 

(ii) Whether accused Rustam Ali  on 01.07.14 about 4.30 PM caused 

grievous hurt to Bijoy Basumatary by doing a rash and negligent 

act and thereby committed the offence punishable u/s 338 IPC? 

(iii) Whether accused Rustam Ali  on 01.07.14 about 4.30 PM caused 

death to Bijoy Basumatary by doing a rash and negligent act not 

amounting to culpable homicide and thereby committed the 

offence punishable u/s 304(A) IPC? 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations are taken 

together for discussion.  

PW-1 Ajit Basumatary deposed that he  lodged this case and knows the 

accused person on dock. When he was informed that his brother met with an 

accident, he went to the Rowta Hospital. But he heard that due to serious injury, 

he was sent to Mangaldai Hospital. He died on the way of Mangaldai. After post 

mortem, dead body was handed over to them. Then he filled this case. He heard 

that a motor cycle hit his brother Bijoy Basumatary when his brother Bijoy 

Basumatary along with Ringkhaksa Basumatary were walking. PW1 also 

identified the FIR as Ext.1 and his signature as Ext.1(1). 

   In the cross examination PW1 stated that Lt. Bijoy Basumatary was his 

brother. One person wrote this FIR in Rowta P.S. He didn’t file FIR on the day of 

incident. He  does not remember the date of filing FIR.  He didn’t see the 

accident. 

PW-2  Ringkhangsha Basumatary deposed that he knows the informant 

and accused person. On the day of accident at about 4 pm he along with Bijoy 

Basumatary was walking to the Rhino Dhaba. Bijoy was walking behind him. 

When he heard a sound he saw behind and saw his brother Bijoy and the 

accused person were lying nearby the culvert with the motorcycle . The 

motorcycle hit his brother. They went on their own side. He  called 108 and 

admitted his brother at Rowta Hospital. Bijoy was referred to Mangaldai but he 

died on the way. That they were on their own side, so they were not at fault. 

In the cross examination PW2 stated that Bijoy Basumatary is his 

maternal uncle’s son and his cousin. Bijoy was walking behind him. The place of 

accident was 100 meter away from the Rhino Dhaba. Others cars were also 

going.  There is no speed breaker in the place of occurrence. There are fields in 

the northern and southern side. In the west there is parking place and Rhino 

Dhaba in the eastern side.  Many people were in the Dhaba and western side. He 

does not know how the accident took place because Bijoy was behind him. That 

his brother was injured due to the  hitting in culvert. Police took his statements. 

Many people gathered but he  does not know their names. 

PW-3 Ganesh Basumatary deposed that he knows the informant and the 

accused person. Bijoy was his brother. He heard about 7 months ago that his 

brother met with an accident. He went to see his brother to the Rowta Hospital 

when he  heard the news of accident. But he died on the way to  Mangaldai 

Hospital. He heard that a motor cycle hit his brother. 

In the cross examination PW3 stated that  he didn’t see the accident. 

 



PW-4 Swaraysha Basumatary deposed that he knows the informant and 

the  accused person. When the informant’s brother met with an accident, he  

went to the Rowta hospital to see him. He died on the way to  Mangaldai.  

In the cross examination PW4  stated that he didn’t see the accident. 

PW-5 Sukumar Daimary deposed that he knows the informant and the  

accused person. When he heard the news of accident of Bijoy, he went to see 

him to the Rowta Hospital. He saw his dead body. He heard that a motor cycle 

hit him. 

In the cross examination PW5  stated that he didn’t see the accident. 

PW-6 Daneswar Daimary deposed that he knows the informant, but  does 

not know the accused person. The accident took place about 1 year ago near by 

the Rhino Dhaba of Rowta. When  he saw that one person was lying along with a 

motorcycle, he informed the police station. Police came and sent the injured 

person to the hospital and also seized the motorcycle. 

In the cross examination PW6  stated that he didn’t see the accident. 

PW-7 Ganesh Sonuwal deposed that on 08.07.14 he inspected a 

motorcycle no. AS 12G /1526(Owner Rustam Ali) with respect to Rowta P.S. no. 

69/14. When he examined, he found …. 

1) Front wheel and guard bend 

2) Rear view mirror damage 

3) Head light cover damage                      

And he reported the same.  

In the cross examination PW7  stated that he reported as per police 

requisition. 

PW 8 Bimal Chandra Boro.  (M.O.) deposed that he was posted at 

Udalguri Civil Hospital as M. & H.O. – 1 on 2nd July, 2014. On that day @ 11.00 

AM , deadbody of one Bijoy Basumatary was bought by Rowta P.S. ( escorted by 

Nabakanta Bori, UBC ) for post mortem. He conducted the post mortem 

examination and found the cause of death was due to excess bleeding ( 

haemorrhagic shock). The story behind the death was road traffic accident. Ex 

(5) is the post mortem report. Ex (5)(1) his bsignature. 

In the cross examination PW8 stated that P.S. case number was not 

mentioned in his report. he didn’t mention that the death was due to road traffic 

accident. 

PW-9 Haresh Chndra Borah deposed that on 07.07.14 on the basis of FIR 

lodged by informant Ajit Basumatary, O/C Rowta P.S. registered a case and 

charged him to investigate the case. During the investigation he visited place of 

occurrence, drew sketch map and took witness of PWs also collected PM report 



of Bijoy Basumatary. He seized the bike . He arrested the accused Rustam Ali  

and  later on he was allowed to go on bail. He also seized the documents of the 

seized bike. The bike was examined by M.V.I.  After the investigation, he filled 

charge sheet against the accused U/S- 279/338/304(A) IPC.  

In the cross examination PW9 stated that the informant showed the place 

of occurrence.  The place of occurrence was on the national Highway. There was 

no house near the place of occurrence. 

In this regard , I would like to go through the relevant legal provision. 
Section 279 of the Indian Penal Code lays down about  Rash driving or riding on 
a public way.— 
―Whoever drives any vehicle, or rides, on any public way in a manner so rash or 
negligent as to endanger human life, or to be likely to cause hurt or injury to any 
other person, shall be punished with imprisonment of either description for a 
term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both.‖ 
 In the instant case PW2 stated that on the day of the incident, at about 4 
pm he along with Bijoy Basumatary was walking to the Rhino Dhaba. Bijoy was 
walking behind him. When he heard a sound he saw behind and saw his brother 
Bijoy and the accused person were lying nearby the culvert with the motorcycle . 
The motorcycle hit his brother. They went on their own side. He  called 108 and 
admitted his brother at Rowta Hospital. Bijoy was referred to Mangaldai but he 
died on the way. That they were on their own side, so they were not at fault. 

On the other hand PW-6 deposed that about 1 year ago near by the 
Rhino Dhaba of Rowta when  he saw that one person was lying along with a 
motorcycle, he informed the police station. Police came and sent the injured 
person to the hospital and also seized the motorcycle. 

I have also perused the Ext -2 Seizure List in connection with the 
motorcycle bearing no. AS 12-G- 1526 . 

Moreover Ext.2 is proved by the prosecution by calling one of the 
witnesses to that seizure list namely Daneswar Daimary, who deposed that When  
he saw that one person was lying along with a motorcycle, he informed the 
police station. Police came and sent the injured person to the hospital and also 
seized the motorcycle. 

On perusal of Ext.3 which is the seizure list in connection with documents 
relating to the seized motorcycle and same shows that the accused was the 
registered owner of the  motorcycle seized. 

Moreover Pw-7 Ganesh Sonuwal deposed that on 08.07.14 he inspected a 

motorcycle no. AS 12G /1526(Owner Rustam Ali) with respect to Rowta P.S. no. 

69/14. When he examined, he found front wheel and guard bend, Rear view 

mirror damage and Head light cover damage. Same shows that the said motor 

cycle was involved in an accident.                      

  Moreover PW9 stated that the place of occurrence was on the national 
Highway. 



Hence there is no doubt as to identity of the driver of the motorcycle 
which was alleged to have caused the accident as the motor cycle was seized 
from the place of the occurrence. Moreover as per the statement of PW2, he saw 
the accused was lying nearby the culvert with the motorcycle and that the 
motorcycle hit his brother. Also defence could not rebut the same. 

In view of above discussions and cogent evidence on record , I hold that 
at the relevant time accused Rustam Ali rode the motorcycle no. AS 12G /1526  
rashly and negligently and therefore , he is guilty U/S.279 of the IPC.  
 

Now , let us find whether accused Rustam Ali can be held guilty 
U/S.304(A) of the IPC .  

The informant stated that his brother Bijay Basumatary died on his way to 
Mangaldai and same fact was supported by PW1, PW2, PW3 ,PW4 and PW5. 

Section 304 (A) IPC postulate a rash and negligent act entailing death of 
another. The death should be the direct result of rash and negligent act of the 
accused and that act must be the proximate and efficient cause with out the 
intervention of another’s negligence. 

In the instant case it is found that the victim died on his way to 
Mangaldoi for his treatment.  

PW8 who conducted the post mortem examination of the victim stated 
that he found the cause of death was due to excess bleeding ( haemorrhagic 
shock).  

In the instant case PW2 who was the eye witness to the accident, stated 
that on the day of the incident, at about 4 pm he along with Bijoy Basumatary 
was walking to the Rhino Dhaba. Bijoy was walking behind him. When he heard 
a sound he saw behind and saw his brother Bijoy and the accused person were 
lying nearby the culvert with the motorcycle . The motorcycle hit his brother. 
PW2 reaffirmed the fact that his brother was injured due to the hitting on 
culvert. That means the victim was thrown by the motorcycle and the victim hit 
on the culvert. And from the medical evidence of the PW8 it is found that the 
victim died due to excess bleeding ( haemorrhagic shock). Moreover PW2 stated 
that they went on their own side and the motorcycle hit his brother. That means 
the death was the direct result of rash and negligent act of the accused and that 
act was the proximate and efficient cause with out the intervention of another’s 
negligence. 

The maxim Res Ipsa Loquitor means the things speak for itself. The 
maxim applies in actions of negligence where the circumstances of an accident 
are such that it is so improbable that it would have occurred with out the 
negligence of the accused., that it can be presumed that it was so caused. 

In the instant case after hitting the victim the motorcycle was lying on the 
road along with the victim and the driver of the motorcycle. So the guilt of the 
accused stands proved by application of Res Ipsa Loquitor. 

I would also like to cite the decision of the 
Hon'ble Gauhati High Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- 
State of Assam where the Hon'ble Gauhati High Court held that  
―When a person fails to take , while doing an act , precaution , which a 
reasonable and prudent person is expected to take or ought to take , it amounts 
to negligence . When a person , conscious of the fact that his action may cause 
harm or damage , takes the action with utter indifference to the consequences , 
which may ensue from his such act , he is said to have done the act rashly . In 
other words , when a person fails to take , while doing an act , such precaution , 



which a reasonable and prudent person is expected to take or ought to take , 
before doing the act , such doing of the act would amount to negligence. 
On the other hand , when a person , who is aware of the risk , which his action 
involves , does the act with utter indifference to the consequences , which his 
action is likely to entail , such an act is a rash act .‖ 

 
Rash or negligent driving does not depend on the speed of the vehicle 

nor condition of the road . The more bad the condition of the road is the greater 
caution and care should be taken while driving on a public road because the lives 
of others are in the hand of driver/rider. 

 Hence prosecution has been able to prove that accused Rustam Ali  on 
01.07.14 about 4.30 PM caused death to Bijoy Basumatary by doing a rash and 
negligent act not amounting to culpable homicide and thereby committed the 
offence punishable u/s 304(A) IPC by adducing cogent evidence and beyond 
reasonable doubt. 

Now , let us find whether accused Rustam Ali can be held guilty U/S.338 
of the IPC . 

 
On perusal of the case record it is found that victim Bijay Basumatary 

died on his way to Mangaldai and same fact was stated by PW1, PW2, PW3 ,PW4 
and PW5 and same is already proved by the prosecution. Hence as the victim 
died in the accident and as the accused is already found guilty for the offence 
punishable u/s 304(A) IPC, the accused can not be held guilty for causing 
grievous hurt to the victim.  

As per the section 134 of the Indian Evidence Act number of witnesses is 

immaterial and the quality of the witness is material. No particular number of 

witnesses is required for proving a certain fact. It is the quality and not the 

plurality of the witnesses that matters. Evidence is weighed and not counted. 

A judgment of conviction can also be recorded on the basis of the 

statement made before the court by a solitary witness.   

 

  

ORDER 

 

In view of the conclusion made above I hold the accused Rustam Ali 

guilty of the offence u/s 279/304(A) IPC. However under the facts and 

circumstances of the instant case, the accused is not found guilty u/s 338 IPC. 

Hence accused Rustam Ali is acquitted of the accusation u/s 338  of I.P.C. 

In view of above , I convict accused Rustam Ali U/S.279/304(A) of the 
IPC . 

In order to deter the accused from commission of same nature of offence 
in future I am not inclined to give the benefit under the provision of the section 3 
/4  of Probation of Offenders Act 1958  

I have heard the accused person on the question of sentence to be 
passed against him. 



Therefore, I sentence accused Rustam Ali to pay fine of Rs.1000/- 
U/S.279 of the IPC i/d simple imprisonment for  5 days. I also sentence accused 
Rustam Ali to simple imprisonment for one year  U/S.304(A) of the IPC. 

The seized vehicles shall be returned to its registered owners.  
A copy of judgment shall be furnished to the accused Rustam Ali free of 

cost.  
The bail bond of the accused Rustam Ali is extended for a further period 

of 6 months from today as per provisions of Section 437A, Cr.P.C as amended up 

to date.  

The amount of fine so recovered be given to the victim of the case. 

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the  29th day of August, 2015.  

 

(N.C.BHUYAN) 

            Judicial Magistrate 1st Class  

     Udalguri 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Appendix:- 

 

1. Prosecution witnesses  

Pw-1 Ajit Basumatary  

PW-2  Ringkhangsha Basumatary  

PW-3 Ganesh Basumatary  

PW-4 Swaraysha Basumatary 

PW-5 Sukumar Daimary 

PW-6 Daneswar Daimary 

Pw-7 Ganesh Sonuwal 

PW 8 Bimal Chandra Boro 

PW-9 Haresh Chndra Borah 

 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

Ext -1 Ejahar 

Ext -2 Seizure List  

Ext -3 Seizure List 

Ext -4  MVI Report  

Ext -5 Medical Report 

Ext -5(A) Sketch Map 

Ext -6 Charge Sheet 

4. Defence exhibit. 

None 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  
     Udalguri 
 
 
 
 



 


